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NATIONAL DISABILITY INSURANCE SCHEME (WORKER SCREENING) BILL 2020 
Introduction and First Reading 

Bill introduced, on motion by Mr R.R. Whitby (Parliamentary Secretary), and read a first time. 
Explanatory memorandum presented by the parliamentary secretary. 

Second Reading 
MR R.R. WHITBY (Baldivis — Parliamentary Secretary) [1.12 pm]: I move — 

That the bill be now read a second time. 
This government is committed to implementing the National Disability Insurance Scheme in Western Australia to 
produce major benefits for people with disability, their families and the broader community. The National Disability 
Insurance Scheme (Worker Screening) Bill 2020 provides for screening and ongoing monitoring by reference to 
national criminal records and other relevant information of certain disability workers in Western Australia. The 
objective of nationally consistent NDIS worker screening and this bill is to protect and prevent people with 
disability from experiencing harm or poor quality or unsafe supports or services delivered under the NDIS by 
deterring certain individuals from seeking work in the sector, excluding certain people from working for registered 
NDIS providers in certain roles, and reducing the potential for NDIS providers to employ certain workers if those 
workers pose an unacceptable risk of harm to people with disability. 
The bill implements Western Australia’s obligations under the Intergovernmental Agreement on Nationally 
Consistent Worker Screening for the National Disability Insurance Scheme, which sets out the national policy for 
NDIS worker screening. Western Australia entered the IGA in June 2019, joining all other states and territories. 
The bill incorporates relevant definitions from the National Disability Insurance Scheme Act 2013 and the 
National Disability Insurance Scheme (Practice Standards—Worker Screening) Rules 2018 of the commonwealth 
to achieve the IGA’s policy intentions. The IGA, the NDIS rules and the related documents have been in the public 
arena for some time. I understand workers, employers, people with disability and their carers and families are keen 
for NDIS worker screening to commence. The IGA provides the responsibilities of the commonwealth, states and 
territories in relation to worker screening and the key elements for nationally consistent screening, which are being 
implemented by discrete legislation in each state and territory. The commonwealth’s responsibilities include 
establishing and administering the national clearance database. This will record the outcomes of NDIS worker 
screening checks and enable employers to verify workers and check their clearance status. The commonwealth’s 
responsibilities under the framework will be implemented by the NDIS Quality and Safeguards Commission, an 
independent commonwealth agency established for this purpose. The responsibilities of the states and territories 
include implementing legislation to establish NDIS worker screening consistent with the IGA, establishing and 
operating NDIS worker screening units, facilitating effective information sharing between NDIS worker screening 
units and the commission, and checking all nationally cleared workers against state criminal history records for 
ongoing monitoring. 
This bill is not mirror legislation. The IGA aims for national consistency in worker screening, rather than exact 
uniformity between jurisdictions. It provides states and territories with significant discretion in implementing 
certain elements of the national policy, including, for example, in relation to penalties, enforcement, the issue of 
physical cards and the ability for workers to commence work in advance of their applications being determined. 
In these issues of discretion, the bill is drafted to achieve consistency with Western Australia’s Working with 
Children (Criminal Record Checking) Act 2004, as appropriate. The bill implements a worker screening scheme 
broadly similar, but not identical to, that of the working with children legislation. Differences between the schemes 
contained in the bill and in the working with children legislation are generally due to the requirements for national 
consistency, particularly those of the IGA. 
Some jurisdictions have proposed legislation that combines NDIS worker screening with other vulnerable person 
screening requirements. In Western Australia, a standalone bill is proposed. The working with children check and 
NDIS check are, fundamentally, two schemes that have key differences, which result in the need for both checks. 
There are, for example, differences in the vulnerability of the cohorts, additional offences to be considered by the 
NDIS check such as fraud and deception offences, differences in offence classifications, and the NDIS check is 
subject to national ongoing monitoring. There are also some provisions in the bill, and in other jurisdictions’ 
legislation, which diverge from the agreed parameters as set out in the IGA or in subsequent national policies. In 
these few issues, the bill is either consistent with the majority of other states and territories or the government 
considers that the protection of people with disability warrants minor departure from the IGA. Notwithstanding 
the few minor differences, each state’s and territory’s legislation to implement nationally consistent worker 
screening will mean that the results of worker screening will be portable across Australia and across NDIS employers. 
NDIS clearance holders in Western Australia will pay a single application fee that will entitle them to work 
throughout Australia, without being required to meet additional criteria or pay additional fees. Outcomes from worker 
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screening in another state or territory will also determine whether applications can be made, or certain measures 
taken, in Western Australia. Jurisdictions intend to commence NDIS worker screening from 1 February 2021 to 
allow for a coordinated national launch and to simplify the messaging to and regulatory obligations on NDIS 
providers nationally. 
I turn now to some key features of the bill. Applications for clearance: People who engage or intend to engage in 
NDIS work, and who either do so in WA or who reside in WA, may apply for an NDIS clearance. As required by 
the NDIS act and the rules, persons employed by or otherwise engaged by registered NDIS providers, including 
contractors and subcontractors who are in risk-assessed roles, will require a clearance. Risk-assessed roles include 
key personnel such as those holding executive and senior management positions and roles for whom the normal 
duties include the direct delivery of specified supports or services to, or are likely to require more than incidental 
contact with, a person with disability. Self-employed people and volunteers used by registered National Disability 
Insurance Scheme providers and their subcontractors in risk-assessed roles will similarly be required to apply. 
To achieve an appropriate balance between enabling individual choice and control and sufficient quality and 
safeguarding for people with disability, self-managing NDIS participants may choose to receive NDIS supports 
and services from workers engaged by unregistered providers who may not have a clearance or who may be subject 
to an exclusion. Self-managing NDIS participants may request that workers engaged by unregistered providers 
who provide them with supports and services have a clearance. Workers of unregistered providers may apply for 
an NDIS clearance if they are delivering or are planning to deliver NDIS supports and services and the application 
is endorsed by their employer, but there is no requirement for them to apply. They will not be committing an offence 
if they remain in NDIS work without having made an application. Similarly, people employed, engaged or registered 
by NDIS providers in non-risk assessed roles—for example, those who have only incidental contact with an NDIS 
participant—will not be required to have a clearance. The Department of Communities will be the department 
principally assisting the Minister for Disability Services in the administration of the act and the CEO of communities 
will have the responsibility for undertaking NDIS worker screening. People who perform functions delegated by 
the CEO under the act will also require a clearance. 
Criminal history and identity checks: Applicants for a clearance will complete an approved form, which will require 
the self-disclosure of information such as international criminal history, child protection orders and any relevant 
workplace misconduct findings. On receiving an application for a clearance, the CEO or her delegate must conduct 
a criminal record check, which will contain any convictions, including spent convictions, non-conviction charges and 
current pending charges, including for offences committed or allegedly committed as a child. The CEO will also 
make a request for any relevant information held by the NDIS commission about the applicant. Certain bodies can 
also provide relevant findings to the CEO. Clearances will remain in force for up to five years, subject to ongoing 
monitoring by NDIS worker screening units. Clearance holders will be subject to ongoing monitoring for relevant 
criminal history, NDIS commission records, or any other information considered relevant by the NDIS worker 
screening unit, which may lead to reassessment and possible cancellation of an NDIS clearance before it expires. 
Clause 6 of the bill captures offences in other jurisdictions of a kind to offences in Western Australia and offences 
prior to the bill’s commencement. Class 1 and class 2 offences against Western Australian legislation are listed in 
schedules 1 and 2 of the bill respectively. The listed offences have been drafted in acknowledgement of the 
nationally agreed position on offence categorisation for the purposes of NDIS worker screening. The offences and 
the definitions of “disqualified” and “presumptively disqualified” persons contained in the bill are for application 
in the CEO’s decision-making framework. Schedules 1 and 2 specify conditions in relation to some offences—for 
example, so that an offence is only classified as class 1 if the victim is a child or vulnerable person as defined in 
the bill. A young adolescent relationship carve out is also included so that certain offences are not to be classified 
as class 1 if certain age-related requirements are met. Additional offences and additional conditions for the offences 
listed in the schedules may be prescribed in the regulations. This will accommodate the potential creation of new 
relevant offences in Western Australia or other jurisdictions, as occurred for example with the recent passage through 
this house of the landmark Family Violence Legislation Reform Act 2020. Offences which are not captured under 
the bill as class 1 or 2 are class 3 offences. 
Automatic exclusions, interim bars and suspensions: If the applicant or clearance holder has a criminal record 
showing a conviction for a class 1 offence committed as an adult, the CEO must issue an automatic exclusion, 
as these persons are disqualified from NDIS work. Disqualified persons are permanently excluded from NDIS 
work and will not be entitled to reapply. Exclusions must also be issued if the CEO conducts a risk assessment of 
the applicant or clearance holder and determines that there is an unacceptable risk that the person may cause 
harm to people with disability in the course of carrying out NDIS work. The CEO must impose an interim bar 
on applicants and a suspension on clearance holders who are or become disqualified or presumptively disqualified 
while a risk assessment is undertaken. The CEO may impose an interim bar or suspension on any other ground she 
determines appropriate. 
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Risk assessments by the CEO: In certain circumstances, a risk assessment of the applicant or clearance holder will 
be triggered, this being conducted by the CEO. The purpose of the risk assessment is to determine whether there 
is an unacceptable risk that the applicant or clearance holder may cause harm to people with disability in the course 
of carrying out NDIS work. Harm includes but is not limited to any detrimental effect on a person’s physical, 
sexual, psychological, emotional or financial wellbeing. Once a risk assessment is triggered, any lawfully obtained 
information may be considered, as long as it is relevant to risk. Information gathering under the bill is not confined 
to criminal record information; indeed, information outside criminal record information such as information from 
registration and regulatory authorities prescribed in the regulations can trigger a risk assessment and during that 
assessment an interim bar or suspension may be imposed. The CEO may request and consider information from 
any person or body in conducting a risk assessment. 

The bill sets out certain principles relevant to the risk assessment. Importantly, these include, for example, that the 
risk of harm need not be likely in order to be unacceptable. An unacceptable risk may arise from a pattern of 
behaviour or a single event, from conduct that is intended or unintended, and whether or not harm has been shown 
to have resulted from any past or alleged conduct. An unacceptable risk may arise from events that are not recent 
and need not be based on any assessment as to whether any conduct is likely to recur. Matters that are irrelevant 
to the risk assessment are also set out in the bill. 

The aim of this bill is to ensure the safety and wellbeing of people with disability and their right to live free from 
abuse, violence, neglect and exploitation. It is the paramount consideration that is intended to inform all functions 
set out in this bill, and particularly the assessment of the potential risk of harm that people with disability may be 
exposed to from those who work with them. The approach to risk assessment provided for in division 2 of this bill 
is a precautionary one, so that doubts about risk must always be resolved in favour of protecting people with 
disability from harm. When the information considered in the risk assessment gives rise to significant concern that 
cannot be resolved one way or the other—for example, where allegations of offending or misconduct are unable 
to be proven to any given standard—the unacceptable risk test to be applied to decision-making under this bill 
embodies that precautionary approach. In conducting the risk assessment, the presumption will be that the applicant 
or clearance holder is disqualified in certain circumstances as set out in clause 8. The presumption in the CEO’s 
risk assessment of these persons is that they should be excluded from NDIS work unless the CEO is satisfied that 
because of the exceptional circumstances of the case, the person does not pose an unacceptable risk of harm to 
people with disability in the course of carrying out NDIS work. In other circumstances where a risk assessment is 
conducted, there is no presumption of exclusion and the precautionary principle applies. 

Other key features: The bill contains information-sharing provisions to ensure that risk assessments of applicants 
and clearance holders undertaken in Western Australia and in other jurisdictions are informed by all relevant 
information. Particular provisions have been included for the gathering and sharing of information from the 
Commissioner of Police, the Director of Public Prosecutions and the CEO administering the Sentence Administration 
Act 2003. Information sharing between Western Australia’s NDIS and working with children screening units is 
also provided for. These arrangements are expected to provide efficiencies for government and assist the making 
of appropriate and timely decisions for the protection of these vulnerable cohorts. The bill also provides that 
entities and employers who may be affected by decisions taken under the bill can be informed of those decisions.  

The bill includes provisions for investigation and enforcement so that authorised officers may investigate suspected 
offences against this and other penalty provisions in the bill. It provides natural justice and robust procedural 
fairness for applicants and clearance holders by providing for the chief executive officer to take submissions from 
applicants and clearance holders in advance of decisions to refuse or cancel a clearance; an internal review; and 
an external review of those decisions by the State Administrative Tribunal. 

Transitional arrangements will be provided for in the regulations to ensure the orderly phasing in of National Disability 
Insurance Scheme workers under the new screening requirements in the bill while continuing and strengthening 
the current safeguards that apply to disability service provision. Upon the commencement of the bill and subject to 
those transitional arrangements, staff and other personnel of providers registered with the NDIS Commission who 
engage in NDIS work in risk-assessed roles without having applied for a clearance or who are subject to exclusion 
will commit an offence for which the penalty is $60 000 and imprisonment for five years. 

The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability was established 
in April 2019 in response to community concern about widespread reports of violence against and the neglect, 
abuse and exploitation of people with disability. Effective screening of people who work with people with disability, 
such as is provided for in this bill, is one mechanism to address such concerns. 

I commend the bill to the house. 

Debate adjourned, on motion by Mr Z.R.F. Kirkup. 
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